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I 

Court of Appeals of the District of Columbia 


Xo. 5008. 

Georg i os, or George. Faealios, Appellant, 


James John Davis. Secretary, kc\ 


Supreme Court of the District of Colujnbia. 

Equity. Xo. 49239. j 

Georgios, or George, Faealios. Plaint iff, 

\*s 

' O* 

James John Davis, Secretary of Labor, Defendant. 

United States of America, 

District of (’nhmthia . »•: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, jn said Dis¬ 
trict, at the times hereinafter mentioned, lh|< following- 
papers were filed and proceedings had in the above-entitled 
cause to wit: 

j 

1 In the Supreme Court of the District of Cblumbia. 

Equity. Xo. 49239. j 

I 

Georgios, or George, Faealios. Plaintiff, 

vs. | 

James John Davis, Secretary of Labor, Defendant. 

I 

Bill of Comjilan/f. 

Filed Dec. 31, 1928. 

The plaintiff, Georgios or George Fafalios, respectfully 
shows the Court as follows: 

i 

1. Plaintiff is a native of Greece, formerly j-esiding at 
Chios, Island of Chios, Greece, and was born Xojvembcr 15, 

1—5008 
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I! ,n 4. In May. Ih'Jd i» am!!!! 1 »«•<• , a seaman and loft liis 

home in (i nrcc. -hipping 1" different parts of tin* world, as 
a seaman until lie linaiL landed in the Luited State- from 
a small boat on which in* wa- working on Lake Ontario on 
<n ahon! September to. Lending' hi.- amain lindiii'p 

employment a> a -eaman plaint i tV i> living at Moiie-seit, 
1 Vnnsylvania. 

-• 1 )e!endan! a- Secretary o| Labor in tie* flovernmeii? 
(> 1 Lie l 111 ! e< 1 State.*., a lid is the <»! lie la 1 to V! I<>!ll i > eonillli 1 Jed 
1>\ law tin* entoreeineiit o{ the -tatute- relatiii"- to immigra¬ 
tion and tin* deportation of aliens. 

• *• On or a ooiit t n<* i 111 1 < 1 a \ o * Sept em be r. 1! rjs. ,, j| ,. \\ 
X. Sniei>er. si-nlnn him-eh A--i-tnnt to the Secretary of 
Labor, i> u ed a warrant lor tin* taking- of plaintiff into 
custody tor the purpose of deportation. \ cop\ of -aid 
wai lam, marked Lxhmit A. i- ln*reto a!ta<*iied. and mad * 
P’lO beieot. Allium.-!; oetendant well knew that plaint iff 
was an alien seaman and as -mm wa- entitled to the pro¬ 
tection of the provision- of ^ Lsoa pid. formerly sc-tion 
: ‘4 of • lie 1 mmiurat ion Am of 1017. which prescribe- 
a limitation oi three year- within which an alien sea 
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purpose oi deport a hm P»r the reasons therein -tated wa- 
beyond tin* lawful powers and jurisdiction of tin* defendant, 
and was in law null and void, because it was i.-sued more 
than three year- a! ter plaintilf's entry, because it staled as 
a rea-on ior deportation a -round not applicable to an alien 
seaman, bceau-e it tailed to protect plaintiff"- rights under 
the law by e-rant inn- piaintiff a hearin- before a “hoard of 
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• such a war- 
:y under said 
a 1. In aj>pear 


special i n< j u i r y as to his “<juali ilea lion foil admission," 

and because ii w,*w nol issued by I he defemla|nt personally 
hut hy a person not authorized hy iaw to issm 
rant. Plaintiff was, however, taken into cust<>< 
warranl. and yave oond ami deposited collate! 
as <1 (Milanded hy defendant. 

I hereafter plaintiff was yiven a Iieari1114; jbefore an in¬ 
spector. hut over Ins protest was refused a heajriny before a 
“board of special inquiry." Said heariny [vas illegally 
held 011 t.he cliarye contained in nxhibit A insjtead of upon 
plaintitl *> “qiiaiilicat ions ior admission a> j required be 
law in the case oi an alien sea:: an. Said |in‘arilin' was 
turlher illegal and beyond the lawIni j powers and 

b jurisdietion ot the delciidan! because pihintiff, beiny 

an alien seaman, had not been teyadj taken into 
custodv within three wars ot iiis <*»111*\ into! the { nited 


States. Said Iiearilin' developed no fa«*i > s!iowi? 
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plaintiff is granted permission to depart volant 


irilv at his 


own expense “to any country m hi> choice except foreiyn 
<*ont iynons territory, or adjacent islands'* as bj 
to Ivxhihit (' will more fully and ni Iarye appear, 
tation is an illegal limitation and restriction 1 


‘ reference 
Said limi- 
pon plain- 


t iff's rights, especially as plaint i ff entered t he (' njilcd Stat(‘s 
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GEoKGlOS, (>I: GK(»i;GK. fakai.ios vs. 


from Canadian territory. and no law of lln* United States 
authorizes the defendant or any other person to prevent 
plaintiff's voluntary return to >uch territory or to any other 
foreign territory, contiguous or otherwise. 

4 7. Plaintiff avers that neither the “ Department of 

Labor'* nof any other ollicial, organization nor per¬ 
son than the See,ret a rv ol Labor, being the defendant in 

• > 

this ease, has the legal power, jurisdiction nor right to 
issue a warrant of arrest, a warrant of deportation nor 
any authority or order for the deportation of any alien; 
and plaintiff further avers that the said defendant has not 
taken any Midi action against the plaintiff, and that there¬ 
fore all steps taken against plaintiff are arbitrary, illegal 
and void, since the statutes authorize no person other than 
the “Secretary of Labor** to perform such acts, and such 
illegal, arbitrary and void acts of others cannot afterward 
lawfully be ratified by tin* Secretary of Labor. 

S. Plaintiff further avers that under the Immigration 

ve 

Act of 1924, in force at the time of plaintiff's entry, plain¬ 
tiff was an alien seaman not required to possess an un¬ 
expired immigration visa, and that the charge in warrant 
Kxliibit A set> forth no ground whatever for the lawful 
deportation of plaintiff. The act of the “Department ot 
Labor" in directing plaintiff's deportation is therefore 
illegal, arbit rary, null and void. 

9. Plaintiff further avers that plaintiff, as an alien sea¬ 
man. is one of a class protected by the provisions of sec¬ 
tion .*14 of the Imihigration Act of 1D1 7. now in 8 U. S. U. A. 
1()(), and that plaintiff could onlv be legallv taken into 
custody within three* years of September 17). 1924. and not 
thereafter, ’flu* taking of plaintiff into custody after that 
date was beyond the lawful power and jurisdiction of the 
defendant or any other person, and was arbitrary, illegal, 
null and void. Plaintiff was further injured in his rights 
by the refusal of a hearing before a “board of special 

inquiry" as to his “qualifications for admission," 
7) and by tin* failure of the defendant to order plain¬ 
tiff's discharge from the arbitrary and void depor¬ 
tation ] >r< >eeedings. 

10. Although the warrant. Kxliibit A, for taking plain¬ 
tiff into custodv was illegal, arbitrarv. null and void for 



JAMES JOHN DAVIS, SEC II ETA 11Y, ETC. fj 

I 

the reasons herein staled, plaintiff was nevertheless taken 
into custody thereunder and was illegally required as the 
condition of his release from custody to give bond secured 
by Liberty bonds deposited in a bank undj*r the control 
of defendant in the amount of *jC>()0.()0. Plaintiff was 
thereby unjustly and illegally deprived of bis property 
without due process of law, and said bonds remain under 
defendant *s control. j 

11. Although the deportation proceeding^ are wholly 
illegal, plaintiff has been required to depart Voluntarily or 
suffer deportation by the defendant at the expense of the 
(iovernment of the United States. Such deportation would 
be contrary to law and an illegal use of ilublie money. 
Plaintiff has exhausted his administrative remedies, and, 
if he disregards the illegal order referred toj in Fxhibit U 
and remains in the United States as he is legally entitled 
to do, his bond will be forfeited and the Sbpo.OO Liberty 
bond deposited as collateral will be forfeited Land sold and 
plaintiff's property will be confiscated without warrant 
of law. 

12. 'fhe illegal warrant of arrest and tliej proceedings 

thereunder and the acts and derisions against plaintiff have 
already caused, and threaten in tin* future to cijmse to plain¬ 
tiff irreparable damage and injury to his personal and 
property rights, and to deprive plaintiff of Jiis rights to 
liberty and property without due process ol’ law, all in 
violation of the provisions of the Fifth Ameullment to the 
Ponstitution of the United States. j 

13. Plaintiff has no adequate remedy <ft law to pre- 
f> vent the irreparable injury and damage which is 
threatened against him. Without surrendering to 
the custody of immigration officers in accordance with the 
terms of the illegal order Fxhibit (plaintiff lias no right 
to the writ of Habeas Uorpus or to any other process at 
law: and if plaintiff surrenders to immigratiojn officers he 
can only do so for the purpose of doportatioi|. and plain¬ 
tiff would thereby lose the right given him bf said order 
Fxhibit (’ to depart voluntarily at his own expense, but, 

. . 1 . ". . ■~'L 

in case the decision on tin* writ of Habeas Corpus were 
adverse to plaintiff, he would be remanded to [the custody 
of immigration officers for the carrying out of said order 
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•TAMKS JOHN HAN IS, SKCRETAT1Y, ETC.j 

j 

I’^tufh. I lint in order to jnvscrvi 1 tlie* stains quo until 
11111 l |, ‘ l °rder (, ‘ tlic* ( ourt, a temporary restitainini** order 
!!r ' ss:;r(l (>x parlc rest raining tlu* ilt*t\*iKlant, lijis assistants, 
and subordinates I rom proceeding until further 
" i ' l ^ r * ilr ( ourt to carry out or put into effect tlie order 
is> «ied lor the* deportation of the* plaintiff. 

‘ i iiat >iich other and turther relief he granted 

’’luiulili as the nature of tin* cause may require and to the 
v ourt may seem equitable, just and proper. 

CFddfCIOS PA FA LI08, 

Plaintiff. 

WAli'l) !»().\S A LL, | 

All i>i'itiii j nr PI a i n 1 1 ff. 

S - I ( O M Mn.\ W K \ |/n I OK I > K.N N S V LV A N I A, 

( nt'ltf/lnf A /1 <\a/l fit If, SS : 

Oeor-ios Fafa'lios. bein- first duly sworn, deposes and 
v " i 1 !;| 1 ! 1 (* is t in * pi a. i 11 1 i! I in the a hove cans*; that lie has 

iv:I, = I* 11 * 11 hov»* Fill of Complaint and that the facts set 
fort h a re t rue. 

OFOROIOS FA FA LI OS. 

Subscribed and sworn to before m<* this -!M1« day of I)o_ 
n'lnhcr, 1‘rjS. 

I n •> r a u i a l si: \ i.. | • LOTTIF If. KFVS, 

A of an/ Public, 

Fo!ti<- If. I\cy<, .Votary Public. My commission expires 
Februarv !!), 10l2i). 


•'i ( ‘ s 'pr.*m«* Court of the District of Columbia, 
Molding an Fquily (’ourt. 

In Fquity. 

Vo. -ibA’o. 

Ci.uoios or < i koi. *<;k Fa i'auos. Plaintiff, 


d a :! s do i! x Davis. Secret a ry of Labor of tin* United States, 

I defendant. 

Mai mi/ f<> P/s miss. 

Filed dan. lb, 1020 . 

Vow comes the defendant, dames d. Davis, Secretary of 
Labor ol tue I nited States, by his attorney, Leo A. Hover, 


GKOKGIOS. ni: GKO!:CK. FA FALK>S VS. 


Cnited Stales Attorney in and lor 1 hi* District of Oolum- 
I>ia. and moves to dismiss tin* bill of complaint filed herein 
on the following urounds: 

1. The Court has no jurisdiction over the subject or 
subject matter of the action. 

2. 'File plaintiff has adequate and complete remedy at law. 
.*>. The plaintiff does not state facts sufficient to consti¬ 
tute a cause of action against the defendant. 

4. And for other reasons apparent on the record. 

LK<>. A. ROY HR, 

Fuitcd Siah's Atforneii. 

JOlIX W. Fill KLLY, 

Assl. I lull'd Stairs Aftonic/f. 

22 In the Supreme (’onrt of the District of Columbia, 

Holding an Ivjuity (’onrt. 

K<piity. Xumber 492.49. 

fI KiiGios or Chough Fafalios. Plaintiff, 


Javks Jon n Davis. Secretary of Labor of the I’nited State 

I defendant. 

Final I)rcyrn. 


Filed Apr. 19, 19*29. 

Fliis causi 1 having come on for hearing on this date, upon 
the Dill of Complaint and Motion to Dismiss tiled by the 
defendant, and the same having been argued bv counsel, 
it is, by tin* Court, this 19th day of April. A. I). 1929 

Adjudged, ordered and decreed that the Motion to Dis¬ 
miss is granted and the Dill of Complaint be, and the same 
hereby is. dismissed with costs, upon the ground that the 
plaintiff's remedy, if any, is in a Court of Law rather than 
in a (’onrt of Ivpiity. 

JHXXIXGS DA ILLY, 

Justice. 

Xo objection as to form. 

WARD DOXSALL. 

Alt a. for Plff. 


JAMES JOHN DAVIS, SECRETARY, ETC. 
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In the Supreme Court of the District of j Columbia. 
Equity. Number 49*239. | 

i 

I 

(rEoiKuos or (iEokoe Faiwuos, Plaintiff. 


.1 wins John Davis. Secretary of Labor of tin* United States, 

Defendant. 

I 

Ordrr Allon'iny A/)/teaI a a/l Fi.riiu / Bowl. 

Filed May 7, 1929. 

I 

From the final decree* of April 19th, 1929 dismissing the 
bill of complaint in the above-entitled cause, witlj costs, an 
appeal having been noted in open Court to the! Court of 
Appeals of the District of Columbia, the same jis hereby 
allowed and appeal bond fixed al $100 or $b() ini cash. 

JKXX1XGS BAILKY, 

Justice. 

.1/ c m<> rami am. 

May 7, 1929.—$7)0 deposited in lieu of bond on appeal. 

27) Assiymnent s of Error. 

i 

Filed Jun. 17, 1929. 


Xow conies tin* plaint ill, (ieorgios or (ieorge F;jlalios, by 
Ward Bonsall, his attorney, and assigns as error herein tlie 
following: 

1. The Court em*d in sustaining the second gronlnd of the 
motion to dismiss, which reads as follows: “The! plaintiff 
has adequate and complete remedy at law." j 

2. 'file Court erred in entering the Final Decree dis¬ 
missing the Bill of Complaint upon the ground j that the 
plaintiff's remedy, if any, is in a Court of Lafv rather 
than in a Court of Equity. 

WARD BOXSALfL, 

Attorney for Plaintiff. 
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<;!•:< >!;<;!< >s, <>i; (;i-:< >I;t:!■ 


KAI'ALIOS VS. 


i f • 0 

ncrvin* oi copy o{ {orc^oni^- A'V;:nments of Error ac¬ 
knowledged lids 1 7 t 1 1 day of dam*. IPdP. 

LEO A. ROVER. 

Affni'l/ri/ (nr I )r f r ini <1 u I. 


/)i / tf nof 1tm o/ lit'ciii'/i. 


Filed .Max d'J, lPdd. 


d\ii appeal !i:i\;iin** been lakrii in tin* above 
xx' 111 include 11 i < *| following papers a > tin* 

('onrt <>t A|>]u*aIs : 

1 . Rill of ( '<nnplaint. 

Ik Moti on to Dismiss. 

• >. 1* 111a I I )ecree. 

-b lo which paj mts tin* Assiimmeiit> 

died, will Im* attached. 


ease. 1 lie < 'lerk 
record for tin* 


of Error, when 


WARM) ROXSALL. 

A!f<>m>ii fnr f^ainfit}'. 


• )~ 
_ i 


Supreme < oiiri ot tin* ! Patriot oi ('olnmbia. 


I n itki» Sta'I'ks or Am kimca. 

/ >isf n< 7 "/ ( nil! m Lid, ss .* 

L I lank In. < tinninuham. t lerk <<l tin* Supreme ('oiiri 
(»t the District of Columbia. hereby cerlifv the forego in<c 
pa-es mimhered from 1 to db. Loth inclusive, to Im* a trite 
and correct transcript ot the record, according’ to directions 
of roiiiN*! herein filed, copy of which is made part of this 
transcript, in cause Xo. -Pdddp j,, K.,nity. wherein Oeor-ios 
or (ioortro Fa fa lips is Dlainliff and dames dohn Davis. Sec¬ 
ret a i*y ot War, is Delendant. as tIn* same remains upon the 
files and of record in said Court. 

In test imonx whereof I hereunto subscribe mv name and 
affix the seal of said Court. at tin* City of W'ashimrton. in 
said District. this iMMh da\ of dime, prjp. 

I Seal Supreme Court of the District of (’olnmbia. | 

FRANK E. CTXXIXGHAM, 

Clerk. 



JAMES JOITX DAVIS, SECRETARY, ETC. 1] 

^ 11 ^ l( ‘ * onri o{ Appeals oi the District of Columbia. 
A<>. .>oos, on Appeal. | 

( 11:< n;<;ios. or Chough. Faealios, Appellant, 


• l.\.Mi.s John Davis. Secretary of Labor, Appellee. 

•S f / 'till (is In 1*111/1 1 ii <1 Ilccnifi 

i 

* 1 ^ (<»nic I lu* parlies in the above entilletj (*a use, bv 
liirii eoiuisel, and stipulate and ai*Teo that in printing* tile 
itvftid Iw hi bit s A, i> and ( ot the Bill of ( ’ompjaint, bei 11 
pai:< > 0 lo 21. inclusive, <>f tin* transcript of reciord, be not 
prinird. lor l in* reason 1 hat they are unnecessajrv for con- 
snleralion by tin* Court in passing upon the merits of all 
• piestiinis raised by tin* appeal in tin* above cause, and that 
the .jiiestions involved in the appeal will be fully presented 
1 L piiiiiiuu the i einaiuder ol the transcript ot Ihe record. 


lb M. O'HARA, 

Atlnnirji for A\j>iicllaul. 
LFO A. KOYjFR, 

A!tor iicii for Appellee. 

1 luiooi >e<i: | Xo. ados, on Appeal. Ceorgios, 'or (ioorge, 
I a i ulio>, appellant, \. Janies John Davis, Secret a rv of 
iLui;or. appellee. Stipulation as to print ini*- recolrd. K. M. 
(> ibara, investment Building, Washington, 1). !(’. Court 
«>! Appeals, District of Columbia. Filed AtigJ 10, 1020 . 
11eiiry \\ . Dodges, ( Jerk. 

Kndorsed on cover: Dist rid of (olumbia Supreme ( ’onrt. 
• Nn<) * c-ns. (Icor.irios, or Ceorge, Fa fa li os, appellant, vs. 
James John Davis, Secretary, Ac. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 1J, 1020 . Ilenrv \\. Hodges 
clerk. 
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i 

Georg 1 os, or George. Fafalios. Appellant, 


James John Davis. Secretary ok Labor. Appeljlec 


Appeal from the Supreme Curin' of the Distinct of 

j 

GOLCMBIA. AT N(». 49239 IN EQUITY. 


APPELLANT’S BRIEF. 


Statement oi‘ the Case. 


This east* was a Bill in Equity by an alien! against 
whom deportation proceedings had been brought. | By au¬ 
thority of the appellee an order had been made cp re cting 
the deportation of appellant to Greece, but granting him 
permission to depart voluntarily, at his own expense. 


During the whole course of the deportation proceed¬ 
ings, and at tin* time when this bill was broughtj, and in 
fact until the present time, appellant has been ^t large 
under bail consisting of a $500 Liberty bond under the 
custody of subordinates of the appellee and deposited in a 
bank in Pittsburgh for safe keeping. This bail bond is 
expressly authorized by statute. 


The appellant alleged in his bill of complaint that 
deportation of appellant was beyond the power and juris¬ 
diction of the defendant, that the order was violative* of his 
legal and constitutional rights, and was therefore arbitrary 
and unjust. The particular facts and law of the case an* 
not material here, because, when the alien brought this 
bill in equity to enjoin the alleged arbitrary act of the de¬ 
fendant, a motion to dismiss was filed, on the ground inter 
alia, that “the plaintiff has an adequate and complete 
remedy at law,” and, upon hearing on said motion, the 
Supreme Court of the District of Columbia saw lit to dis¬ 
miss plaintiff's bill of complaint on that ground. 

Whereupon, believing the Supreme Court to be in er¬ 
ror. this appeal was taken. 

The “adequate and complete remedy at law" which 
the defendant pointed to, and the lower court held that 
“the plaintiff has," is, a writ of habeas corpus in the Dis¬ 
trict Court of the United States at Pittsburgh. 

The sole question before this Court is whether this 
ruling correctly interpreted the law. 

Errors Relied Upon. 


The appellant's specification of errors is printed in 
the Transcript of Record on page 9, and appellant relies 
upon both errors specified, as follows: 

1. The Court erred in sustaining the second ground 
of the motion to dismiss, which reads as follows: “The 
plaintiff has adequate and complete remedy at law.” 

2. The Court erred in entering the Final Decree dis¬ 
missing the Bill of Complaint upon the ground that the 



plaintiff's remedy, if any, is in a 
a Court of Equity. 


Court of Law rajiier than 


Argument. 


Tins ease is one more of that numerous classjof cases 
in which persons seek to enjoin officers of government from 
exceeding their lawfully given powers to the injuijy of the 
plaintiff. 

The jurisdiction of Courts of Equity to issue! injunc¬ 
tions in such cases is firmly established and has been sus¬ 
tained and acted upon in many cases. Some of the (Federal 
cases to this effect may be cited as establishing tjie basis 
of equity jurisdiction upon which this case rests: ! 

GEORGIA v. ATKINS i 1866 , Ga.|. Fed. (has. No. 

5350. I 

FRAYSER v. RUSSELL 11878, Va.|, Fcfd. Cas. 

No. 5067, I 

UNITED STATES v. LEE [18821, 106 U.j S. 196, 
1 Sup. Ct. 240, 27 L. ed. 171. I 

CALDWELL v. ROBINSON [1894, Ida.], 59 Fed. 
653, affirmed [1895. 9th Cir.] (>‘7 Fed. 3.91, 14 
C. (’. A. 448. j 

FAIRFIELD FLORAL CO. v. BRADBURY, 
L1898, Me.J, 87 Fed. 415. j 

WONG WAI v. WILLIAMSON [19(H), Oaj.|, 103 
Fed. 1 . j 

AMERICAN SCHOOL OF MAGNETIC HEAL¬ 
ING v. McAXNULTY [1902, Mo.|. isi IT. S. 
94, 23 Sup. CL 33, 47 L. ed. 90. 

BATES & GUILD CO. v. PAYNE [1903J, 194 
U. S. 106, 24 Sup. Ct. 595, 48 L. ed. 894.j 
PUBLIC CLEARING HOUSE v. COYNE [|l904], 
194 U. S. 497. 24 Sup. Ct. 789. 48 L. edj 1092. 
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UNION DISTILLING GO. v. BETTMAN [1908. 
Oh.], 181 Fed. 419. 

HITCHCOCK v. SMITH [ 1910], 34 App. I). C. 

521, 38 Wash. L. Kep. 156. 

SMITH v. HITCHCOCK [19121. 22(5 U. S. 53, 33 
Sup. Ct. 6, 57 L. ed. 119. 

LANE v. WATTS [1914], 234 U. S. 525. 34 Sup. 
Ct. 965, 58 L. ed. 1440. 

WAITE v. MACY [1918], 246 U. S. 606, 38 Sup. 
Ct. 395. 62 L. ed. 892. affirming 11915, 2nd 
Cir.J, 224 Fed. 359, 140 ('. C. A. 45. which re¬ 
versed | 1914, N. Y. j, 215 Fed. 456. 
CENTRAL PA (A RY. CO. v. LANE [1918], 46 
App. D. C. 374. Anu. Cas. 1918 C, 1002; modi¬ 
fied and affirmed, PAYNE v. CENTRAL PAC. 
RY. C(). [19211, 255 U. S. 228. 41 Sup. Ct. 314, 
65 L. ed. 598. 

JACOB HOFFMAN BREWING CO. v. Me ELL I- 
GOTT [1919, 2nd Cir.J. 259 Fed. 525. modi¬ 
fying [1919, N. Y.J, 259 Fed. 321. 
KUENSTER v. MEREDITH [1920. III.]. 264 
Fed. 243. 

MISSOURI v. HOLLAND [ 1920], 252 U. S. 416. 

40 Sup. Ct. 382, 64 L. ed. 641. 11 A. L. R. 984. 
SANTA FE PAC. R. CO. v. PAYNE [1922], 259 
U. S. 197, 42 Sup. Ct. 466, reversing 50 App. 
I). C. 95, 267 Fed. 653. 

LIPKE v. LEDERER [1922]. 259 U. S. 557, 42 
Sup. Ct. 549, 66 L. ed. 1061. 

REGAL DRUG CORP. v. WARDELL [1923], 260 
U. S. 386, 43 Sup. Ct. 152, 67 L. ed. 318. 
LAFAYETTE WORSTED CO. v. PAGE, [1925. 
R. 1.1. 6 F. (2d) 399. 


While in many of the above cases it is stated that 
equity would not have jurisdiction if the plaintiff had an 



it, there 
an ade- 


adequate remedy at law, and the same general jrule un¬ 
doubtedly applies to the present case, yet it is suggested 
that in the present case there is less remedy at law than 
could be found in many of' the above cases in Wihich the 
Uourts held there was no adequate remedy at lawi 

I 

i 

If this appellant had been in the actual eustocjiy of de¬ 
fendant's subordinates when this suit was broug 
might be more sound reason in holding that lie hac 
(plate remedy at law by writ of habeas corpus. Kkren then 

i / 

an interesting question would be raised as to whether a 

. i 

writ of habeas corpus came within flu* meaning of section 
207 of the Judicial (ode, R. S. Sec. 723. 28 U. S. (|. A. 3S4, 
which provides that “suits in equity shall not be sustained 
in any Uourt of the United States in any case whercj a plain, 
adequate, and complete remedy may be had at law.” Pos¬ 
sibly equity might be held to have* a concurrent jurisdiction 
which the plaintiff could elect to use if he saw fill as has 
been held in numerous cases cited in 28 U. S. O.jA. 384, 
note 48, and also in 21 (."OKPUS JURIS, tit. “Equity,” 
p. 40, notes 33, 34. 53 and 54. 

i 

But tin 1 appellant was nci in custody when thejpresent 
suit was brought, nor has he been since in custodv. iHe had 

I. 

boon duly and regularly released on bail as required by 
the immigration laws, 8 U. S. U. A. 150, which in tljiis par¬ 
ticular reads as follows: 

i 

“Pending the final disposal of the case |of any 

alien so taken into custodv, he mav be released under 

• 

a bond in the penalty of not less than $500 with security 
approved by the Secretary of Labor, conditioned that 
such alien shall be produced when required for la hear¬ 
ing or hearings in regard to the charge upon which he 
lias been taken into custody, and for deportation if he 


shall be found to be unlawfnllv within the 


United 


G 


Under tills section tin* Secretary of Labor required a 
Liberty bond in the sum of $500, and the bill of complaint 
sets forth that such security was furnished, and that plain¬ 
tiff “gave bond and deposited collateral, to appear as de¬ 
manded by defendant." See paragraph 4 of the Bill of 
Complaint, Transcript of Record, p. 2. 

I'ndcr these circumstance# the plaintiff was not, when 
this suit was brought , and is not now, entitled to a writ of 
habeas corpus . SIBRAY v. CXITED STATES [1911. 3rd 
Uir. |, 185 Fed. 4<>1. reversing 178 Fed. 144 and 150. 

In the Sibray case the relator was the respondent in 
deportation proceedings, and had given bail under tlie im¬ 
migration laws in exactlv the same wav that the appellant 

• • * .* 

in this case did. The Secretarv of Commerce and Labor 
issued a warrant of deportation, and the relator applied for 
a writ of habeas corpus in exactly tin* manner that the 
lower court held this appellant might do. The District 
('curt at Pittsburgh sustained the writ, considered the 
merits at length and discharged the relator. Thereupon the 
immigration inspector appealed on the ground that the 
relator was not in custody, but was out on bail. The Court 
of Appeal for tin* Third Circuit, speaking by Judge Gray, 
said: 

“The writ of habeas corpus ad subjiciendum , as 
its name indicates, has no other office than to require 
the production of the body of one in custody by the 
person claiming custody thereof, before a court of com¬ 
petent jurisdiction, in order that tin* cause of such de¬ 
tention in custody may be inquired into. 

“Bv the giving of the bail bond, the relator had, 
for the time being, waived the right to this writ. II 
she intended to contest the legality of the proceedings 
for her deportation, she should have waited until she 
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i 

was again in the custody of the inspector fpr further 
hearing or deportation. The custody complained of 
must be actual and not constructive * * 

“The writ of habeas corpus is one of the monu¬ 
ments of personal liberty. Its office is to relieve tin* 
relator from an illegal and unjust imprisonment * * 
The relator, having been discharged on bail was not 
restrained of her liberty, so as to be entitled to dis¬ 
charge on habeas corpus. See Cyc., p. 289|. and the 
cases there cited." I 


To the same effect as the Sibrav case is thi* case of 
STALLINGS v. S PLAIN [19191. 4!) App. D. ('[ 38, 258. 
Fed. 510, which was affirmed by the Supreme CouiK [19201, 
253 U. S. 339, 40 Sup. Ft. 537, 64 L. ed. 940. 


In that case the Supreme Court of the United States 
cited the Sibrav case with approval, and, in regard to ap¬ 
plication for a writ of habeas corpus by one who had given 
bail, said: 

“It is well settled that under such circumstances 
a petitioner is not entitled to be discharged op habeas 
corpus. Kespublica v. Arnold, 3 Yeates (P'a.) 263; 
Dodge’s Case, 6 Mart 0. S. (La.) 569; State vj. Buyck, 
1 Brev. (S. 0.) 460. Being no longer under actual re¬ 
straint within the District of Columbia lie was not en- 

i 

titled to the writ of habeas corpus. Wales v. Whitney, 
114 U. S. 564, 5 Sup. Ct. 1050, 29 L. ed. 277.” I 


If in attempted reply to appellant’s claim that, under 
the above cases, he has no remedy in a court of l|aw, the 
appellee should argue (as he probably will) that tint* appel¬ 
lant has under his complete control the giving tlije court 
jurisdiction in habeas corpus merely by surrendering him¬ 
self to the Secretarv of Labor or his subordinates, alnd that 


s 


lie would then possess his legal remedy, the answer to such 
argument is two-fold, first, as to his legal right to habeas 
corpus under such circumstances, and, second, as to the 
equities in his favor in this case that make it unfair for a 
court of equity to require him thus to submit to incarcera¬ 
tion before allowing him a remedy. 

First, as to the law. Xot only is one who is not in 

actual custody not entitled to the writ of habeas corpus, 

but even actual custody, when voluntary, is insufficient. 

• • 

Ex parte SlMOX [1908], 208 t\ S. 144, 28 Sup. Ft. 238, 52 
L. ed. 429. 

In that case the petitioner violated an injunction, was 
arrested and brought an application for a writ of habeas 
corpus to test the jurisdiction of the court of equity in is¬ 
suing the injunction. The Court held that since he volun¬ 
tarily violated the injunction, knowing of its existence, he 
had no right to the writ of habeas corpus: the custody must 
be involuntary. 


It would therefore appear that the appellant does not 
have within his sob* control, by surrender, tin- production 
of a state of custody that would entitle him to a writ of 
habeas corpus. 

Second, as to the equities in this case. Paragraph 
of the bill of complaint (Transcript of Record, p. 3) sets 
forth the terms of the order of deportation, namely, depor¬ 
tation to Greece, but granting to appellant permission to 
depart voluntarily at his own expense ‘‘to any country of 
his choice except foreign contiguous territory, or adjacent 
islands." In paragraph 13 of the bill of complaint (Tran¬ 
script of Record, p. 5), appellant states that if the order 
of deportation be lawful he “desires to take advantage of 


the right which it gives him to depart voluntarily at his 
own expense, and if the final decision of the courts bo 
against him it is his intention so to depart." 

I 

It is submitted that a court of equity (as thislLourt is 
in this case) cannot say with certainty that, if Appellant 
forces an involuntary custody so that a writ of habeas 
corpus might issue, and he then lost his case, he wojuld have 
the lawful right, as hi* now has, to depart voluntarily at his 
own expense. 

I 

i 

i 

Since when, in this country, does a court of equity re¬ 
quire a petitioner to surrender a valuable right before be¬ 
ing heard hv the courts 


It is submitted that the very hasty and thoughtless 
decision of the lower court in this ease would, or might, 
have exactIv that effect. I 


If this court of equity refused to take jurisdiction in 
this case, and remands appellant to a remedy by writ of 
habeas corpus, the appellant, in obtaining this legal rem- 
edv, can be saved from the following indignities and losses 
onlv bv the forbearance of the immigration officials: 

(a) Possible loss of liis $500 Liberty bond, in o|rder to 
assure that his custody is involuntary instead ofj volun¬ 
tary. This loss would precede the writ of habeas Corpus, 
and the court of law could not protect him. 


(b) Arrest and imprisonment in order to give 
of law jurisdiction in habeas corpus. 


i court 


(e) Loss of the right the order gives him (assuming 
the order to be held lawful) of departing voluntarily, in¬ 
stead of under custody as a prisoner. | 


It is not a sufficient answer to the foregoing to sav 
that it is unlikely that the Department of Labor would 
treat the appellant so unfairly. Possibly thev would not. 
But the point is, what protection from the courts would 
this alien have' it* the Department did so treat him after 
being’ refused a hearing in this equity case? 

Furthermore, suppose that this appellant were taken 
into custody and applied for a writ of habeas corpus mak¬ 
ing the same statement that he has made in this bill, namely, 
that he desired to take advantage of tin* right given him 
by the order of deportation to depart voluntarily; would 
he not lx* entitled to discharge on habeas corpus without 
the court passing on tin* main question of jurisdiction to 
deport? For that question would not determine the right 
of the officer to hold him in custody, because, even if the 
court should sustain the jurisdiction it would, if it enforced 
the order of deportation, be* obliged to discharge the alien 
from custody so that he might depart voluntarily in ac¬ 
cordance with the order. It therefore appears that if this 
appellant desires to test, by writ of habeas corpus, the 
jurisdiction of the defendant to deport him, it will be nec¬ 
essary for him to forego his right, under the order, to de- 
part voluntarily. 


It would therefore appear that, on the rase stated in 
the hill of cow plaint . appellant’s only remedy is by bill in 
equity. Habeas corpus might answer the purpose under 
some circumstances, and for aliens actually in custody, but 
for this case as stated habeas corpus furnishes no remedy, 
it is submitted that this Court cannot say with certainty 
that this plaintiff . if denied his remedy by arbitrary action 
bill as petitioned for, can obtain, in habeas corpus or any 
action at law, in the District of Columbia or elsewhere, an 
adequate rcwedif by decision on all the* points raised by 


this bill. But such is the test to be applied, anj> may be 
seen from the case of WATSON v. SUTHERLAND, 
[1S67], 5 Wall. 74, 18 L. ed. 580, in which tlio iSupreme 
Court made the following statement: 

“The absence of a plain and adequate remedy at 
law affords the only test of equity jurisdiction!, and the 
application of this principle to a particular chse must 


depend altogether upon the character of the 
disclosed bif the pleadings ." 


case , as 


i 

While it is true that many aliens in custody have re- 

• •> I 

sorted to habeas corpus for relief from unjust decisions of 
the defendant, and while probably others who ljad been 
released on bond have seen tit to go to jail in order to ob¬ 
tain some remedy to right the wrongs alleged to be done 
them, yet others have, from time to time, applied to the 
Supreme Court of the District of Columbia for direct in¬ 
junctive relief against the Secretary of Labor ahd have 
been met with the refusal of this remedy which is! so well 
fitted to meet all the needs of the situation, and hajye been 
told, in effect, to go and get arrested so that law Will giye 
you a remedy (such as it is) by writ of habeas jcorpus: 
our courts of equity are not open to you for the protection 
of your right, under the Fifth Amendment to the Constitu¬ 
tion, not to be deprived of your “liberty’’ without duo 
process of law. but if a few dollars of “property 1 *' were 
at stake, our courts of equity would be open at all times 
upon the showing you have made in your bill. 

I 

i 

Is liberty not equally the subject of equity protection 
with property, or is not the right to liberty sufficiejit of a 
property right to give a court of equity jurisdictioij? 

I 

i 

And can it be the law of equity that a person who can 
find a wav of getting arrested, so that he may then 1 apply 
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tor a writ of habeas corpus, lias such an adequate and 
obvious remedy at law that equity is without jurisdiction ? 

It is respectfully submitted that an affirmative answer 
to this question would bo a denial of the justice which is 
said to be the peculiar concern of courts of equity, and 
that the answer should Ik* in tin* negative, with instructions 
to the lower court to proceed accordingly. 

WARD BOXSALL. 

Atiorurif lor AppeUcmf. 








In the Court of Appeals of the District 

of Columbia 

April Term, 1929 

^ ■ — 

* i ^ •. -» ■*- •» 

Georgios, or George, Falf alios, appellant 

• ^ - "V .• ’ /;V' 

James John Dams, Secretary of Labor 

■, • » 

BRIEF FOR APPELLEE ' . . 


LEO A. ROVER, 

• . - United States Attorney. 

JOHN W. EIHELLY, 

' Assistant United States Attorney. 

’ r, BART W. BUTLER, 

Assistant Solicitor for the Department of Labor, 

.. - -r Attorneys for Appellee. 


















J 






0 


Statement of ease 

The question. 

Statement of fact. 

Statutes_ 

Argument_ 


Cases: 


AUTHORITIES CITED 


i 

7 - 


4- 


In re Ban, 21 Fed. (2d) 1009.___j_ 

Bates tfc Build Company v. Payne, 194 U. S. 103__ 

Celia mare v. Day, 32 Fed. (2d) 623_,|_ 

Harry Davis v. James J. Davis, Equity 42S09_|_ 

Ex parte Bildt, 32 Fed. (2d) S94_j_ 

Ex parte Di Stephano, 25 Fed. (2d) 902_L 

Hurst v. Xagle, 30 Fed. 346_L 

Kirk v. United States ex rel. Lawrenson, 24 Fed. (2d) 664J_ 

Xg Fung Ho v. White, 259 U. S. 276. ___ L 

Petition of Brooks, 5 Fed. (2d) 238_ L 

The School of Magnetic Healing v. Me Annuity, 187 U. S. 94. L 

Truly v. TFawscr, 5 How. 140__L 

United States ex rel. Singleton v. Tod, 290 Fed. 78_L 

Uniled States v. Jung Ah Lung, 124 U. S. 62_j. 

United Stales v. Sing Tuck, 194 U. S. 161_| 

United States ex rel. John Graher v. Karnuth _j 

United States, on Petition of Albro ex rel. Graher v. A'arj- 

nuth, 30 Fed. (2d) 242....j 

United Stales ex rel. Danikas v. Day, 20 Fed. (2d) 733_; 

United States ex rel. Rios v. Day, 24 Fed. (2d) 654_j 

United States ex rel. Gioia v. Curran, 11 Fed. (2d) 904-1 

United States ex rel. Filippini v. Day, 18 Fed. (2d) 7S1-j 

United States ex rel. D’lslria v. Day, 20 Fed. (2d) 302_J 

United Stales ex rel. Claussen v. Day, 279 U. S. 398-! 

United Stales ex rel. Karamian v. Curran, 16 Fed. (2d) 958w 

961.-.J 

Statutes: 

Immigration act of 1917— 

Sec. 16_| 

Sec. 34-j 

Sec. 19____—-------- 

Sec. 20_—-j 

Sec. 1_| 

89692—30-1 (d; 


Page 

1 

2 

2 

4 

7 


9 

12 

10 

8 

10 

10 

10 

10 

S-13 

9 

12 

14 

8 

8 

8 

9 

9 

10 

10 

10 

11 

11 

11 

11 


4 

5 

6 § 11 

6 
7 































II 


Statutes —Continued. 

Immigration act of 1924— Page 

Sec. 13 (a)_ 4 

Sec. 14_ 

Sec. 3_ 

Sec. 2S. 

Miscellaneous: 

Immigration act approved May 26, 1924, 43 Stat. 153_ 

Immigration act of February 5, 1917, 39 Stat. S74-SS9_ 

Judicial Code, sec. 267.... 


lO »0 h- (N WN 








i 

I 

i 

i 

In the Court of Appeals of the District of 

Columbia 

April Term, 1929 
_ 

' 

No. 5008 | 

Georgios, or George, Fafalios, appellant 

I 

r. 

James Johx Davis, Secretary of Labor, appellee 

i 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA , IX EQUITY NO. ',.9239 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

I 

This case comes before this court bv reason of the 
decree of the Supreme Court for the District of 
Columbia granting a motion to dismiss bill ofi com¬ 
plaint filed against the Secretary of Labor and dis¬ 
missing the bill upon the ground that the plaiiitiff’s 
remedy, if any, is in a court of law rather tha^i in a 
court of equity. 


i 

i 


(i) 
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THE QUESTION 

The question before this court is whether the 
Supreme Court for the District of Columbia erred 
in sustaining the motion to dismiss and entering 
a final decree dismissing the bill of complaint upon 
the ground that the plaintiff’s remedy, if any, is in 
a court of law rather than in a court of equity. 


STATEMENT OF FACT 


In order that this court may thoroughly under- 
stand the question of law at issue in this case, the 
facts will be recited briefly. The appellant is a 
native and citizen of Greece of the Greek race who 
entered the United States on or about September 


15.1924. He was arrested under warrant of arrest 


issued by the Secretary of Labor on September 11, 
1928, charging the alien with being subject to de¬ 
portation in that under the Immigration Act ap¬ 
proved Hay 2(>. 1924 (43 Stat. 153; 8 U. S. C. 201- 
229), he was not at time of his entry into the United 
States in possession of an unexpired immigration 
visa as required by said Immigration Act of 1924. 
The alien was given a hearing at Pittsburgh. Penn¬ 
sylvania. on September 10, 1928, by the immigra¬ 
tion officers and it was disclosed that the alien ar¬ 
rived at Quebec. Canada, on or about August 14, 
1924. as a member of the crew of the S. S. Evandros. 

He deserted his ship at Quebec and went by train 
to Montreal and from Montreal to some unknown 
point in Canada, where he came by motor boat to 
the United States. After entering the United 



3 


States without being inspected by an immigration 
officer lie proceeded by train to Monessen, Pjennsyl- 
vania, where he had an uncle living. Tlier^ he se¬ 
cured work and has since resided. On September 
12, 1928, the alien was released on $500 bond, the 
condition of this bond being that he would appear 
for hearing or hearings or for deportatiop upon 
request of the proper immigration officer. |A fur¬ 
ther hearing was given the alien on October 16,1928, 
at Pittsburgh, Pennsylvania, at which hearing the 
alien was represented by counsel. Counsel con¬ 
tended at this hearing that his client should be 
heard by a Board of Special Inquiry as provided 
by Section 34 of the Immigration Act of February 
5 (39 Stat. 874-889; 8 U. S. C. 155) the claim be¬ 
ing made on behalf of the alien that at the time of 

his entry into the United States he was a seaman. 

■ 

Following this latter hearing the case was reviewed 
by the Department of Labor and it was ordered on 
behalf of the Secretary of Labor that the alien be 
deported to Greece at the expense of the Govern- 

i 

ment on the ground that he is in the L T nited jStates 
in violation of the Immigration Act of 1924 ijn that 
at the time of his entry he was not in possession of 
an unexpired immigration visa, it being ordered 
that the alien might be permitted to depart Volun¬ 
tarily (or ship foreign one way) without expense 
to the United States, to any country of his choice 
except foreign contiguous territory or adjacent 
islands, on consent of the bondsmen, such departure 
to be considered satisfactory compliance with the 
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terms of the warrant. Following this action on 
behalf of the Secretary of Labor, bill of complaint 
was filed against the Secretary of Labor in the 
Supreme Court of the District of Columbia on 
December 29, 1928. 


STATUTES 


Section lb. Immigration Act of 1917 (8 U. S. C. 
152): 


* * * All aliens arriving at ports of 

the United States shall be examined bv at 

* 

least two immigrant inspectors at the dis¬ 
cretion of the Secretary of Labor and under 


such regulations as he may prescribe. Im¬ 
migrant inspectors are hereby authorized and 
empowered to board and search for aliens 
anv vessel, railway car, or any other convey- 

ance. or vehicle in which tliev believe aliens 

* 

are being brought into the United States. 
Said inspectors shall have power to admin¬ 
ister .oaths and to take and consider evi¬ 
dence touching the right of any alien to en¬ 
ter, reenter, pass through, or reside in the 
United States, and, where such action may 
be necessary, to make a written record of 
such evidence; * * *. 


Section 13 (a), Immigration Act of 1924 (8 U. S. 

C. 213) : 

Xo immigrant shall be admitted to the 
United States unless he (1) has an unexpired 
immigration visa or was born subsequent to 
the issuance of the immigration visa of the 
accompanying parent, (2) is of the national¬ 
ity specified in the visa in the immigration 
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visa, (3) is a nonquota immigrant if speci¬ 
fied in the visa in the immigration jvisa as 
such, and (4) is otherwise admissibly under 
the immigration laws. 

Section 14, Immigration Act of 1924 (8 IT. S. C. 

214): | 

Any alien who at any time after j enter¬ 
ing the United States is found to liaye been 
at the time of entry not entitled under this 
act to enter the United States, or tt> have 
remained therein for a longer time than per¬ 
mitted under this act or regulations made 
thereunder, shall be taken into custody and 
deported in the same manner as provided for 
in sections 19 and 20 of the immigration act 
of 1917. * * * j 

Section 3, Immigration Act of 1924 (8 jU. S. 

0. 203): | 

When used in this act the term “[immi¬ 
grant” means any alien departing from any 
place outside the United States destinyd for 
the United States, except, * * * |(5) a 
bona fide alien seaman serving as sucb on a 
vessel arriving at a port of the United States 
and seeking to enter temporarily the United 
States solely in the pursuit of his calling as 
a seaman. * * * 

j 

Section 34, Immigration Act of 1917 (8 IT. S. 
C.166): | 

I 

That any alien seaman who shall lapd in 
a port of the United States contrary to the 
provisions of this act shall be deemed to be 
unlawfully in the United States, and jshall, 


i 

i 
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at anv time within three years thereafter, 
upon the warrant of the Secretary of Labor, 
be taken into custody and brought before a 
board of special inquiry for examination as 
to his qualifications for admission to the 
L T nited States, and if not admitted said alien 
seaman shall be deported at the expense of 
the appropriation for this act as provided in 
section twenty of this act. 

Section 19, Immigration Act of 1917 (8 U. S. C. 

155) : 

* * * at any time within three years 

after entry, anv alien who shall have en- 
tered the United States by water at anv time 
or place other than as designated by immi¬ 
gration officials, or by land at any place 
other than one designated as a port of entry 
for aliens by the Commissioner General of 
Immigration, or at any time not designated 
by immigration officials, or who enters with¬ 
out inspection, shall, upon the warrant of the 
Secretary of Labor, be taken into custody 
and deported. * * * 

Section 20, Immigration Act of 1917 (8 U. S. C. 

156) : 

That the deportation of aliens provided 
for in this act shall, at the option of the 
Secretary of Labor, be to the country whence 
they came or to the foreign port at which 
such aliens embarked for the LAiited States; 
or, if such embarkation was for foreign con¬ 
tiguous territory, to the foreign port at 
which they embarked for such territory; or, 
if such aliens entered foreign contiguous 
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territory from the United States and later 

* ^ i 

entered the United States, or if suclji aliens 
are held by the country from which they en- 
tered the United States not to be subjects 
or citizens of such country, and such country 
refuses to permit their reentry, or imposes 
any conditions upon permitting reentry, then 


to the country of which such aliens gi 
jects or citizens, or to the country ii 
they resided prior to entering the 
try from which they entered the 


*e sub- 
whicli 
coun- 
United 


States. 


-X* 


* 


Section 267, Judicial Code (28 U. S. C. 38jf): 

Suits in equity shall not be sustained in 
any court of the United States in aiiiy case 
where a plain, adequate, and complete rem¬ 
edy may be had at law. 

4/ %. 1 


The term “alien” is defined in Section 2^ of the 
Immigration Act of 1924 (8 U. S. C. 224) as 
including 

any individual not a native born or natural¬ 
ized citizen of the United States, b^t this 

definition shall not be held to include Indians 

! 

of the United States not taxed, nor citizens 
of the islands under the jurisdiction of the 
United States; 

1 

and the term is defined substantially the sgme in 
Section 1 of the Immigration Act of 1917 (8 U. S. 
C. 175). ! 

ARGUMENT 


The appellant contends that his case is pifoperly 
brought in equity for the reason that a Liberty bond 
in the sum of $500 deposited to secure the release of 


S9G92—30- 



the alien pending deportation is in jeopardy and 

and that his law remedy by habeas corpus is not 

proper for the reason that the alien is not in custody 

and habeas corpus therefore would not lie. Ilow- 

evcu*. the main question in this case is whether the 

Secretary of Labor had authority to take this alien 
« • 

into custody and order his deportation. If the Sec¬ 
retary of Labor had no such authority there was no 

* i • 

authority to exact the bond and the question of any 
loss of the bond involved is settled when the right to 
take into custody and deport is determined. It has 
repeatedly been held that a writ of habeas corpus is 
the proper remedy for reviewing deportation pro¬ 
ceedings against an alien. United States e.r reL 
Singleton vj Tod, 290 Fed. 78; United States v. 
Jung Alt Tung, 124 U. S. t>2: Xg Fung Ho v. White, 
259 U. S. 216; United States v. Sing Tuck , 194 U. S. 


161. 

The answer to the appellant's claim for relief 
on account of the $500 bond involved in this case is 
found in th^ decision of Mr. Justice Hoehling of 
the Supreme Court of the District of Columbia on 
July 7, 1924, in the case of Harry Davis v. Janies 
J. Davis, in equity 42809, in which case it was con¬ 
tended in behalf of the Secretary of Labor under 

%/ 

circumstances similar to the instant case that the 
plaintiff should have sued out a writ of habeas 
corpus and not tiled a suit in equity and that until 
he was actually in custody for deportation the ac¬ 
tion in habeas corpus would not lie. Mr. Justice 
Hoehling agreed to this contention and discharged 
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the rule to show cause, holding that the action was 
premature. In the case of In re Ban, 21 Fed.! (2d) 
1009, a writ of certiorari was applied for tjo the 
United States District Court of the Western! Dis¬ 
trict of New York to review an order of deporta- 
tion bv the Secretary of Labor. The court id that 
case held that the writ would not issue wher]e the 
petitioner had a plain and adequate remedy by 
habeas corpus or otherwise. In the case of United 
States ex ret. John Graber v. Karnuth, a bjll of 
complaint was filed on November 12, 1928, iili the 
United States District Court for the Western! Dis¬ 
trict of New York. On November 20 Judge IJazel 
ordered that the bill in equity filed in that caie be 
dismissed for want of equity. Apparently habeas 
corpus proceedings immediately followed and an 
appeal was taken from the rule of the court | dis¬ 
missing the bill of complaint in equity and dis¬ 
missing the writ of habeas corpus. 

On January 7,1929, the Circuit Court of Appeals 

for the Second Circuit handed down its decision 

! 

sustaining the action of the District Court ( United 
States, on petition of Albro ex ret. Graber v. Kar- 
nutli, 30 Fed. (2d) 242; certiorari denied 279 l|. S. 
850). Regarding the claim of the appellant that 
it is impossible to have the authority of the Secre¬ 
tary of Labor to issue this warrant of arrest deter¬ 
mined while he is enlarged on bond, attentioji is 
called to the case of Petition of Brooks, 5 Fed. (£d) 
238, wherein it was decided on habeas corpus that 
the Secretary could not hold indefinitely for deJ>or- 
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tation an alien whose deportation to Russia could 
not l)e effected, although in that case the alien was 
at liberty aipon bond of -$500 and was working at his 
trade in Boston. 


Even conceding as true that this alien was a bona 
tide seaman under the immigration laws when he 
entered the United States, as asserted in the bill of 
complaint, it is a fact that innumerable cases have 
been brought in the Federal Courts of the United 
States to determine the right of the Secretary of 
Labor to deport aliens of that class who have en¬ 
tered the United States illegally or have remained 
herein contrary to law. In all these cases habeas 
corpus was the remedy by which the power of the 
Secretary of Labor was tested. 


In the majority of these cases it is safe to say 
that the alien was at large on bond during the 
proceedings, as it is customary procedure of the 
Department of Labor when it issues a warrant of 
arrest in such cases to provide for enlargement 
upon bond of $500 pending actual deportation. In 
these cases the right to exact a bond was settled 
when the court decided whether the Secretary of 
Labor had a right to order deportation. See Cclla- 
ware v. Dai/, 32 Fed. (2d) 623; United States ex 
reL Danikas v. Day, 20 Fed. (2d) 733; United 
States ex reL Bios v. Day, 24 Fed. (2d) 654; Ex 
parte Bildt, 32 Fed. (2d) 894; Hurst v. Nagle, 30 
Fed. 346; United States ex rel . Gioia v. Curran, 11 
Fed. (2d) 904; Ex parte Di Stephano, 25 Fed. (2d) 
902; Kirk, v. United States ex rel. Lawrenson , 24 



Fed. (2d) 664; United States ex rel . Filip pini v. 
Day, 18 Fed. (2d) 781; United States ex rel. p’ls- 
tria v. Day, 20 Fed. (2d) 302; United States ex rel. 
Claussen v. Day, 279 U. S. 398. 

The appellant also contends that if the question 
of the authority of the Secretary of Labor to deport 
is taken up by writ of habeas corpus it will be rieces- 
sary for him to forego his right, under the order 
of the Secretary of Labor, to depart voluntarily 
from the United States. In this connection it is 
well to note that there is no authority in law for the 
Secretary of Labor to permit an alien voluntarily 

* x | «/ 

to depart from the United States and therefore 
there is no right involved in this matter upon which 
any court is entitled to pass. It is only as a matter 
of grace on the part of the Secretary of Laboij that 
this privilege was accorded to the alien and it can 
be revoked or withdrawn at anv time. Section 19 
of the Immigration Act of 1917 provides that an 
alien who is unlawfully in this country shall be 
taken into custody and deported. Commenting on 
this proviso of law, the Circuit Court of Appeals 
for the Second Circuit in the case of United Spates 
ex rel. Karamian v. Curran, 16 Fed. (2d) 958,j961, 
stated that the law required the alien to be sent out 
of the country, not politely permitted to go as he 
pleased. 

It is contended in the brief submitted on behalf 
of the appellant that the instant case belongs jwith 
that class of cases in which persons seek to eitjoin 
officers of the Government from exceeding tjheir 
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lawfully given powers to the injury of the com¬ 
plaining party, citing a long list of cases in sup¬ 
port thereof. Apparently, the cases cited prove 
that courts of equity will not interfere with admin¬ 


istrative officers in the exercise of their discretion 
under some law of Congress, and in the absence of 
such authority when there is no plain, adequate, 
and complete remedy at law. F<>r example, in 
Bates cf Guild Company v. Payne, 194 U. S. 103, it 
was held that the decision of the Postmaster Gen¬ 


eral on questions of fact committed by Congress to 
his judgment and discretion is conclusive, and in a 
mixed question of law and fact, or of law alone, 
his action would carry a strong presumption of 
correctness and would not be lightlv set aside. In 
The School of Magnetic Healing v. McAnnulty, 1ST 
IT. S. 94, the ruling of the Postmaster General was 
upset because it was found that there was no stat¬ 
ute to sustain his action and, in excluding from the 
mails matter addressed to this school, it was shown 
as a matter of fact that letters containing checks, 
drafts, money orders, and money itself were being 
refused transmission to the school, clearly a prop¬ 
erty right being involved which could not be se¬ 
cured bv an action at law. Actually, the cases cited 
by the appellant sustain the contention of the Gov¬ 
ernment in this respect, as the facts of the instant 
ease show clearly that the Secretary of Labor pro¬ 
ceeded in accordance with law. 

The record shows that the appellant is an alien; 
that he entered the United States in violation of 
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the immigration laws which require the inspection 
of every alien applying for admission at a time and 
place designated by the Commissioner General of 
Immigration and the possession of the required 
documents under the 1924 Immigration Actt that 
on warrant of the Secretary of Labor he was taken 

* i 

into custody and, after a fair hearing, was 
to be in the Lmited States in violation of the immi¬ 
gration Act of 1924 and, in accordance with the 
power vested in the Secretary of Labor by the Im¬ 
migration Acts of 1917 and 1924, was ordered de¬ 
ported. In Xg Fung Ho v. White, 259 U. S. 2|76, it 
was held by the Supreme Court that in deportation 
proceedings jurisdiction existed in the Secretary 
of Labor when it was shown that the persoli or¬ 
dered deported was an alien, and it was clearly 
shown by the language of the Supreme Coujrt in 

i 

that case that the proper manner of testing depor¬ 
tation of a resident of the United States wajs by 
habeas corpus. It is by reason of circumstances 
voluntarily entered into by appellant which jgive 
rise to the contention of counsel that at this time 
alien has no full, adequate, and complete remedy at 
law. The bond furnished to secure liberty of 1 the 
appellant pending actual deportation was volun¬ 
tarily given and had the appellant wished to j test 
the legality of the order of deportation of the {Sec¬ 
retary of Labor he could well have done so by re¬ 
fraining from asking for release on bond and while 
in custody petitioning for writ of habeas corpus. 
Had it not been for the filing of the bill of cjom- 

i 
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plaint in this case, the privilege of voluntary de¬ 
parture not having been complied with within a 
reasonable time would have been withdrawn and 
steps taken to deport long before this date and the 
legality of such proceedings could then have been 
tested by habeas corpus. 

It is not averred in the bill of complaint that the 
bond was to be forfeited by the Secretary of Labor 
at the tipie of tiling such bill or was about to be 
forfeited and that the appellant would suffer irre¬ 
parable injury thereby. In Truly v. Warner, 5 
How. 140, the Supreme Court sounded a warning 
of the danger of issuing an injunction in a doubtful 
case and the great caution and deliberation neces¬ 
sary to be exercised, concluding by stating that the 
right must be clear and the injury impending and 
to be averted only by the protecting preventive 
process of injunction, which should not issue where 
it is even suspected that it will be prostituted to the 
unworthy purpose of delaying, vexing, and harass¬ 
ing suitors at law in their just demands. The mat¬ 
ter of the i bond given in this case, as before stated, 
as a basis for a suit in equity is only incidental to 
the question of the right of the Secretary of Labor 
to take appellant into custody and deport on the 
grounds that he entered and remained in the United 
States in violation of the immigration laws. This 
case comes squarely within Section 267 of the 
Judicial Code. 

For the reasons herein set forth, it is respectfully 
submitted that the decree of the lower court direct- 
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ing that the bill of complaint be dismissed, should 
be affirmed, with costs. j 

Leo A. Royer, j 

United States Attorney , 

John W. Fihelly, 

i 

Assistant United States Attorney, 

Bart W. Butler, 

Assistant Solicitor for the 
Department of Labor! 
Attorneys for Appellee . 
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